COPING WITH COVID

and implement a new membership
agreement if there is any doubt.

Mel Tempest recently
interviewed Chelsea Davine
(Associate) and Michael
Castricum (Associate) from
Velocity Legal, to cover off
some of the most frequently
asked legal questions during
this uniquely challenging
time. Here’s what we learned.

Do clubs need to
have their returning
members sign a

In addition to the above, it would be
prudent for club owners to update their
membership agreements to expressly
acknowledge some of the measures their
health club is taking in light of COVID-19,
and requiring the members to cooperate
with those efforts. As a couple of examples,
these terms may require members not to
attend the premises with cold symptoms
and sanitise equipment after use.

It is also worth keeping in mind that terms
in a membership agreement that allow club
owners to unilaterally change the terms

of their membership agreements may be
‘unfair contract terms’under the Australian
Consumer Law. These laws offer a baseline
level of legal protection for members
entering into standard form contracts (e.g.
a template membership agreement) by
allowing a Court to deem certain ‘unfair’
terms void (i.e. not enforceable). The
practical upshot of these laws here is that
club owners should be careful not to rely
upon unfair contract terms in order to
amend membership agreements, especially
if those inclusions would be ‘unfair’ terms. If
in doubt, an easy way to avoid unilaterally
amending the contract is to prepare a

new agreement for the members to sign
incorporating the new terms.
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in this space is the ‘tort of negligence,
where inadequate measures to protect the
health and safety of members can result in
a legal claim. The most obvious example
that comes to mind is someone catching
COVID-19 while attending the gym and
becoming seriously ill or dying as a result.

To minimise their legal risk, club owners
should ensure that they are up-to-date and
abiding by the most recent government
announcements regarding COVID-19 and
that appropriate hygiene and cleaning
practices are in place in their clubs.

Given that there are a nearly infinite number
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have been any changes to the nature of the

services provided after the shutdown (e.g.
time limits on access to the gym, members
only being able to do outdoor training or
members now having access to outdoor
training when they previously did not). With
this in mind, we recommend that fitness
business owners carefully analyse any
changes to the nature of services provided

As a preliminary comment, if there is
anything that a club owner is not entirely
comfortable with from a legal perspective
- now is the time to sort it out.

In terms of a more COVID-19 specific
comment, health and safety measures are
likely to be in the spotlight in the coming
months. One of the risks for club owners

fee rate as prior to
closing, once the
doors open?
-—

This will generally depend upon the terms
of the individual membership agreements
and any other representations club
owners have made to members about
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their use of the gym. For example, if a gym owner has promised
unrestricted access to the club (such as 24 hour access), and a
member cannot get access to the gym due to restrictions on

the amount of people allowed in the gym at any one time, it is
unlikely that club owners will be able to charge members the full
fee as they are not fully providing the service. The same could be
said if no classes are available when these are usually provided.

Club owners also need to balance the broader commercial
realities of reinstating billing practices against the potential to
lose those members that are uncomfortable with going back
to gyms immediately, or who are unsatisfied with the modified
services offered by the club.

Can clubs use COVID-19 as an
excuse to increase prices?
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The starting point from a legal perspective is once again the
contract between the member and the business. The devil is in
the detail, and different businesses will have different options
depending on what they have included in their terms and
conditions. So, the answer to this question would not be entirely
clear cut and would largely depend upon the circumstances.

As a general rule, businesses in the fitness industry are allowed to
set their own prices. The most relevant legislation which restricts
this ability is the Competition and Consumer Act 2010 (Cth) which
covers (amongst other things) anti-competitive conduct (e.g.
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To minimise their legal risk, club owners
should ensure that they are up-to-date and
abiding by the most recent government
announcements regarding COVID-19.
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price fixing) and unconscionable conduct.
The latter point is likely to be the most
relevant to raising prices in the fitness
industry due to COVID-19.

To meet the ‘'unconscionable’ standard,
the conduct must be against good
conscience as determined by societal
norms. This has generally required
deliberate dishonesty which affects a
particularly vulnerable or disadvantaged
customer. The upshot here is that if the
price charged could conceivably go
against the good conscience according to
societal norms, the price increase may be
an issue. For context, an example of such
unconscionable conduct could be blatant
price gouging behaviour in relation to
face masks or hand sanitiser.

From a more practical perspective,

we anticipate that most gyms will run

a pre-opening marketing campaign,
which will put significant pressure on
fitness businesses given that all of these
campaigns may be running concurrently.
We suspect that this will result in intense
price competition and therefore it might
be more challenging than ever to raise
prices immediately after gyms are allowed
to reopen, unless the offering provided by
the relevant club has expanded.

To read more frequently asked legal
questions relating to COVID-19 and the
fitness industry visit the Insights page at
www.velocitylegal.com.au

Please note: This is not advice. You should not
act solely on the basis of the material contained
in this article as it is of a general nature. Formal
advice should be sought before acting in any of
the areas covered in this article.
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Ongoing development is essential, but let’s not focus on points. At FITREC we've scrapped
the points system and instead we focus on transparency by displaying your complete
learning history. No more scrambling into an educational opportunity merely to gain points.

When you join FITREC, you get a lot more than just registration. You get a highly visible,
industry-leading FITREC profile, so potential employers and clients can gain a thorough
snapshot of your industry experience. Plus, you get FITREC’s unwavering commitment to
help you develop and sustain a winning fitness career.

Whenever you're looking for work in the fitness industry, FITREC (via HealthyPeople) will
put you in front of all local employers. This service normally attracts a fee, but for FITREC
registered professionals, it's FREE — every time you need it!

Where is your information currently coming from? FITREC is the first and only fitness
registration service to provide true clarity for industry professionals around registration,
ongoing development, qualifications and insurance.

At FITREC you're not “just another trainer”. We recognise that fitness professionals differ by
qualification, specialisation, experience, further learning, client focus, and peer influence.
FITREC is the only provider capable of adequately reflecting your unique background as a
fitness professional.

“The structure of the FITREC system is great. It makes updating and maintaining insurance

simple and easy, thanks to FITREC and their constant support.”

To join the FITREC family or to find out more visit fitrec.org

VISIT OUR WEBSITE SEND US A MESSAGE


http://www.velocitylegal.com.au
http://healthypeople.com.au/
https://fitrec.org/
https://fitrec.org
mailto:info%40fitrec.org?subject=

	_Hlk40036305

